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RESPONSE TO “REQUEST FOR EXPEDITED ACTION”

To Assistant Chief, Audio Division, Media Bureau

Triple Bogey, LL.C; MCC Radio, LLC (“MCC”) and KDUX Acquisition, LLC (collectively
“Triple Bogey”) herem respond to the pleading styled “Opposition to Motion for Leave to File
Supplement, and Request for Expedited Action” (heremnafter “Request”) filed March 3, 2004, by
Mid-Columbia Broadcasting, In¢. (“Mid-Columbia™), First Broadcasting Company, L.P. and Saga
Broadcasting, LL.C (“Saga”) (collectively “First Broadcasting”).

First Broadcasting’s March 3 pleading opposes the “Motion for Leave to File Supplement
to Petition to Deny [sic]” filed February 12, 2004, by Mercer Island School District (“MISD”),

licensee of Class D Station KMIH(FM).
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Had First Broadcasting’s Request stuck to the point (2.e., whether MISI)’s Supplement should
be accepted), 1t would be unremarkable and require no further comment by Triple Bogey. First
Broadcasting, however, did not stick to the point. Instead, First Broadcasting used the Request to
re-argue an issue already fully briefed —: e whether, under the Commission’s Taccoa policy,! First
Broadcasting’s counterproposal to its own origmal proposal should be dismissed.

In an attempt to justify the filing of its Request, First Broadcasting points to a January 5,
2004, letter from a Canadian official to the FCC. But, as discussed below, the January 5 letter,
which contains a tentative offer to enter into bilateral negotiations regarding the use of terrain
shielding, i no way justifies First Broadcasting’s filing, some 17 months previously, of its
counterproposal to its own proposal.

Background. On October 29, 2001, First Broadcasting filed a petition for rulemaking
(hereinafter “Ongmal Proposal”) proposing that Station KMCQ, Channel 283C, The Dalles, Oregon,
of which Mid-Columbia is the licensee, be downgraded to Channel 283C3 and reallotted to
Covington, Washington. Further allotment changes also were proposed. On June 7, 2002, the
Commussion released a Notice of Proposed Rule Making in this proceeding (DA 02-1339), which
set July 29, 2002, as the deadline for comments and counterproposals. On that date, First
Broadcasting abandoned its Original Proposal and presented a new atlotment plan in which it asked
that KMCQ be downgraded to Channel 283C2 and reallotted to Kent, Washington, instead of
Covington (hereinafter “Amended Proposal”). To accommodate the allotment of Channel 283C2

at Kent, Station KAFE(FM), Bellingham, Washington, of which Saga is the licensee, would change

' Taccoa, Sugarhill and Lawrenceville, Georgia, 16 FCC Red 21,191 (Chief, Allocations
Branch 2001)
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frequency from Channel 282C to Channel 281C* Operating on Channel 281C from its current
transmutter site, KAFE would be short-spaced to two vacant Canadian allotments.” To address that
situation, First Broadcasting requested that the FCC, in accordance with standard treaty procedures,
ask the Canadian government to change the channel of one of the vacant allotments and to warve the
short-spacing with respect to the other.*

If Canada were to grant First Broadeasting’s allotment modification and waiver request,
Statton KAFE could operate on Channel 281C without reducing power 1n the direction of these
allotments. But, recogmzing the proposed rearrangement of Canadian allotments might not be
effectuated, First Broadcasting and Saga pledged that KAFE can and will operate with a directionat

antenna to afford those allotments the protection required. Amended Proposal at pp. 11-12.°

¢ Additionatly, Station KLLM(FM), Forks, Washington, would be changed from
Channel 280A to Channel 288A

* Specifically, Channel 280A at Powell River, British Columbia, and Channel 281A at
Bralorne, British Columbia.

* First Broadcasting proposed that Channel 201B be substituted for Channel 280A at Powell
River. With respect to the Bralomne allotment, First Broadcasting asserted that due to terrain
blockage, no actual interference will occur to a facility operating on Channel 281 A at Bralorne.

> On the deadline for counterproposals, Triple Bogey presented an allotment plan requesting,
inter ala, that Station KDUX-FM, of which MCC is the licensee, change from Channel 284C2 to
Channel 283C2 and be reallotted from Aberdeen, Washington, to Shoreline, Washington. To
accommodate that change, Triple Bogey also requested, inter alia, that the frequency of Station
KAFE be changed from Channel 282C to Channel 281C. As did First Broadcasting, Triple Bogey
noted that KAFE may need to reduce power shghtly in the direction of two vacant Canadian
allotments. But studies prepared by consulting engineering firm Hatfield & Dawson, which Triple
Bogey submitted with its counterproposal, demonstrate that KAFE, operating with such a directional
antenna, would suffer no reduction in United States area or population within its 60 dBu or 70 dBu
contours

Other parties also filed timely counterproposals. Those allotment plans have no direct
bearing on the matter at hand and thus require no discussion here.
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On August 13, 2002, Triple Bogey filed a “Motion to Sever Counterproposal.” Therein
Triple Bogey, citing Taccoa, requested that First Broadcasting’s Amended Proposal be severed from
the proceeding and, 1f Triple Bogey’s proposal 1s adopted, be dismissed. First Broadcasting filed an
Opposition on August 28, 2002, to which Triple Bogey replied on September 10, 2002

In a Public Notice released March 10, 2003 (Report No. 2599), the Commussion solicited
turther reply comments with respect to, inter alia, First Broadcasting’s Amended Proposal and Triple
Bogey’s proposal. Triple Bogey and First Broadcasting each filed Reply Comments on March 25,
2003.

In its Reply Comments Triple Bogey argued, infer alia, that First Broadcasting’s
counterproposal to its own Origmal Proposal must be dismissed under the Commission’s Taccoa
policy. Triple Bogey responded to First Broadcasting’s claim that “‘unforseen circumstances”
justified the filing of its Amended Proposal. First Broadcasting had stated 1t could not have filed its
Amended Proposal as an mitial petition for rulemaking because 1t had not been able to reach a
favorable resolution with Saga, the KAFE licensee, regarding the Canadian spacing issues discussed
above. First Broadcasting claimed that subsequent to the filing of its Original Proposal, “significant
changes to the regulatory landscape™ made it appear that changes in the Canadian allotments could
be obtained. See First Broadcasting Amended Proposal at p. 2.

But, as Triple Bogey pointed out in its Reply Comments, the only actual changes in
circumstances were that (a) on the day First Broadcasting’s Amended Proposal was filed with the
FCC, First Broadcasting’s Canadian consulting engmeer presented its Powell River/Bralome plan
to Industry Canada and (b} Saga and First Broadcasting entered into an “exclusive” arrangement
under which Saga agreed to cooperate with First Broadcasting — even 1if it means operating KAFE
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with a directional antenna — 1n exchange for First Broadcasting paying Saga an unstated sum in
excess of the costs incurred in modifying KAFE’s facilities. See Saga Reply Comments, filed
August 13, 2002 at pp 4-5. Recogmzing that Canada very well may opt not to adopt First
Broadcasting’s channel allotment plan, the Amended Proposal presented, as an alternative, that
KAFE use a directional antenna to protect the Canadian allotments. Of course, that alternative was
always available, use of a directional antenna to protect short-spaced Canadian allotments 1s
spectfically contemplated n the treaty between Canada and the United States and is a common
practice.’

Triple Bogey concluded that, except for the fact First Broadcasting and Saga had not yet
finalized their “exclusive” agreement, nothing prevented First Broadcasting from submitting 1ts
Amended Proposal at the time 1ts Original Proposal was submitted The subsequent business
decision on the part of First Broadcasting and Saga to effectuate their exclusive agreement did not
Justify First Broadcasting filing a counterproposal to its own proposal. As a result, First
Broadcasting’s Amended Proposal should be dismissed.

Predictably, First Broadcasting filed a further pleading, styled a “Supplement,” on April 28,
2003, in which 1t responded to Triple Bogey’s Taccoa argument. Triple Bogey filed a “Reply to
Supplement” on May 21, 2003.

Now in its March 3, 2004, Response, First Broadcasting cites a letter dated January 5, 2004,
from Paul Vaccam, Director, Broadcast Applications Engineering, Broadcasting Regulatory Branch,

of Industry Canada to Kathryn O’Brien, Chief, Strategic Analysis and Negotiations Division of the

¢ See citations set forth in Triple Bogey’s Reply Comments, filed March 25, 2003, at n. 11.
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FCC, as justification for filing, some 17 months previously, a counterproposal to its own proposal.’
The January 5 letter states that the “Department’ had been approached by representatives of KAFE
“in regards to assigning unlimited Class C status to the proposed Channel 281.” The letter
contimues:

Although terrain 1s not usually considered for protection purposes

internationally, we would in this instance be prepared to consider

such protection and other issues in this case only, should the

Comnussion wish to pursue this further. However, please be advised

that the Department will in the very near future be submitting a

notification for a new allotment on Channel 292 1n Vancouver, BC

and would expect some reciprocity in regards to considering similar

terrain protections to Channel 293C 1n Lynden, Washington.

Discussion. Industry Canada’s January 5 letter does not reflect “significant changes to the
regulatory landscape,” as First Broadcasting previously has claimed justified the filing of its
Amended Proposal. At most, the January 5 letter reflects a tentative offer by Industry Canada, in
response to a specific request from “representatives of KAFE(FM),” to enter into negotiations with
the United States to consider terramn shieldmg “in this case only,” provided the Umted States
similarly considers terrain shielding with respect to a possible new allotment at Vancouver, B.C

Significantly, First Broadcasting has presented nothing to indicate that the FCC 1s willing to consider

terramn shielding with respect to the Vancouver, B.C., proposal.

7 First Broadcasting’s Response also includes a letter dated February 26, 2004, from First
Broadcasting’s Canadian attorney, Stephen B. Acker. Mr. Acker’s letter makes reference to a letter
dated December 19, 2003, from Mr. Vaccam to Ms. O’Bnien. But a letter bearing that date is not
included n the Response.
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Even assuming arguendo that the January 5 letter constitutes an important development, 1t
provides no justification for First Broadcasting’s advancing a counterproposal to its own Original
Proposal. It must be remembered that First Broadcasting’s allotment plan was presented to Industry
Canada on the very day that the Amended Proposal was presented to the FCC. As of that date,
[ndustry Canada, of course, had not taken any action with respect to First Broadcasting’s request.
First Broadcasting 1s yet to explain why, 1f a change in Canadian policy was so important, First
Broadcasting and Saga simply did not wait until that change had been effectuated before it filed its
proposal. First Broadcasting, it must be remembered, was the party that started the process by filing
the original proposal.

In conclusion, nothing 1n First Broadcasting’s Response justifies the timing of First
Broadcasting’s Amended Proposal. Under the Taccoa policy, First Broadcasting’s Amended
Proposed should be DISMISSED.

TRIPLE BOGEY, L1L.C,MCC RADIO,LLC
and K,?UX ACQUISITION, L1.C

TAVien

Matthew H. McCormick
Their Counsel

Reddy, Begley & McCormick, LLP
1156 15" Street, N.W., Suite 610
Washington, D.C. 20005-1770
(202) 659-5700

March 19, 2004

CRBM DOCUMENTSWHM 777 Pl FADINGSIRESPONSE TO REQUEST JMR wpd



CERTIFICATE OF SERVICE

I, Janice M Rosnick, do hereby certify that | have on this 19™ day of December, 2004,
caused to be hand delivered or mailed via First Class Mail, postage prepaid, copies of the foregoing

RESPONSE TO “REQUEST FOR EXPEDITED ACTION” to the followmg:

John A. Karousos*

Chief, Allocations Branch

Policy and Rules Division

Mass Media Bureau, Room 3-A266
Federal Communications Commission
445 Twelfth Street, S.W.

Washington, D.C. 20554

R. Barthen Gorman*

Audio Division

Mass Media Bureau

Federal Communications Commission
Room 3-A224

445 Twelfth Street, SW

Washington, DC 20554

Mark N. Lipp, Esq.
Vinson & Elkins, LLP
1455 Pennsylvama Ave., N W, Suite 600
Washington, DC 20004
Counsel for FIRST BROADCASTING COMPANY, L.P.

J. Dominic Monahan, Esq.
Luvaas Cobb Richards & Fraser, PC
777 High Street
Suite 300
Eugene, OR 97401
Counsel for MID-COLUMBIA BROADCASTING, INC.

Gary S. Smithwick, Esq.
Smithwick & Belendiuk, PC
5028 Wisconsin Avenue, NW, Suite 301
Washington, DC 20016
Counsel for SAGA BROADCASTING CORP.
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Alco Services, Inc
P. O. Box 450
Forks, WA 98331
Licensee of STATION KLLM(FM)

M. Anne Swanson, Esq.
Nam E. Kim, Esq.
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, NW
Suite 800
Washington, DC 20036
Counsel for NEW NORTHWEST BROADCASTERS, LLC

Dennis J. Kelly, Esq.
Law Office of Dennis J Kelly
P. 0. Box 41177
Washington, DC 20018
Counsel for TWO HEARTS COMMUNICATIONS, LLC

Howard J Barr, Esq.

Womble Carlyle Sandndge & Rice, PLLC

1401 Eye Street, NW, 7* Floor

Washington, DC 20005
Counsel for MERCER ISLAND SCHOOL DISTRICT and
PENINSULA SCHOOL DISTRICT NO. 401

Cary S. Tepper, Esq.
Booth Freret Imlay & Tepper, PC
7900 Wisconsin Avenue, Suite 304
Bethesda, MD 20814-3628
Counsel for BAY CITIES BUILDING COMPANY, INC.

James P. Riley, Esq.
Fletcher Heald & Hildreth, P1.C
1300 North 17™ Street, 11™ Floor
Arlington, VA 22209
Counsel for SALEM MEDIA OF OREGON, INC.

Charles R. Naftalin, Esq
Holland & Knight, LLP
2099 Pennsylvania Avenue, NW, Suite 100
Washington, DC 20006-1813
Counsel for McKENZIE RIVER BROADCASTING CO., INC.
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Chris Goelz
8836 SE 60" Street
Mercer Island, WA 98040

Robert Casserd
4735 N.E. 4™ Street
Renton, WA 98059

Gretchen W. Wilbert
Mayor, City of Gig Harbor
3105 Judson Street

Gig Harbor, WA 98335

Ron Hughes, President
Westend Radio, [LL.C
P. O. Box 145
Hermiston, OR 97838

Oregon Eagle, Inc.
P. 0. Box 40
Tillamook, OR 97141

Rod Smith
13502 NE 78" Circle
Vancouver, WA 98682-3309

Merle E. Dowd
9105 Fortuna Drive, #8406
Mercer Island, WA 98040

First Broadcasting Investment Partners, LLC

750 N. St Paul, 10" Floor
Dallas, TX 75201

Licensee of STATION KLLM, Forks, WA

* Hand Delivered

C ‘RBM DOCUMENTS\WMHM 7 7TWPLEADINGS\COS IMR wpd

Janice M. Rosnick
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